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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

THIRD DIVISION

                                                                                  
Case Number 03-30085

In re:
Chapter 13

George J. Klauser 

Lyn M. Klauser 

                                                     

RESPONSE TO MOTION FOR RELIEF FROM STAY

As and for their response to the motion for relief from the automatic stay

filed by Deutsche Bank Trust Company Americas, fka Bankers Trust Company

(hereinafter "movant"), the Debtors herein, respond as follows:

General Objection.  The debtors object to every matter, item, and thing

contained in the Motion for Relief from the Automatic Stay except as hereinafter

otherwise admitted or qualified.  

Specific Responses:

1-5.  Admit, but deny that there are grounds for the motion or that the relief

should be granted. Saxon Mortgage Services, Inc., is servicing the loan.  (Hereinafter

"Saxon".)

6-8.  Admit.  

9-10.  Deny.  Specifically deny that movant is entitled to any late fees,

attorneys' fees or costs herein for this motion or any previous motion.  

11.  Admit.

12.  Admit the first sentence, and deny the second sentence.  
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13.  Deny.  

14.  Admit, but deny that the movant has any reason to be collecting a debt. 

AFFIRMATIVE DEFENSES

1.  Debtors have timely made all post-petition payments which they were

required to make. Specifically, debtors have made the amount of post-petition

payments they were notified to make for the payments due from and after

February, 2003 through June, 2004.  In fact, Debtors are current at this time,

without the check No. 10676 returned by Saxon, through the payment due July 1,

2004.  

2.  The movant filed a claim in this case in the amount of $16,707.68, of

mortgage arrearage at the time of the case filing, which amount has been fully paid

by the trustee. 

3.  The movant is owed no post-interest on the loan other than that which

will accrue after July 1, 2004. 

4.  The debtors mailed to Saxon, what Saxon told them was their June

payment in the amount of $3,587.24 which was returned on June 22, 2004.  

COUNTERCLAIM

1.  The movant has been incorrectly applying the payments sent in by the

debtors to movant.

2.  The movant has been adding inappropriate late fees and other charges to

the debtors' mortgage account. 
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3.  The movant did not properly credit the payment from the Trustee to the

movant. It never counted the payment towards the three pre-petition payments it

was owed at the time of filing, and never applied any portion of the payment to the

loan principal or the escrow account.  In essence, it has been holding this payment

in "limbo" and forcing the debtors to make up the pre-petition payments post-

petition while it has received full payment on the loan. . 

4.  The movant has been not correctly handling the escrow account, and it is

impossible to determine from calculations given the correct status of the escrow

account. 

5.  The movant has not been charging interest correctly on the loan. 

6.  The movant charged the debtors for fees and costs in bringing a previous

motion to lift the automatic stay when the debtors were not in default.  

6.  Confusion would be minimized if the movant were allowed to send the

debtors notices of any fees, payments due, and regular notices in the ordinary

course of business. 

7.  Saxon has been incorrectly reporting debtors prompt and early payments

as "late" to credit reporting agencies, which has harmed and will harm debtors'

ability to obtain loans, and has and will increase the interest rate on the loans.  

WHEREFORE, debtors pray that this court: 

1.  Deny the relief sought by the movant. 
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2.  Determine the proper amount of post-petition late fees from February,

2003, through December, 2003, and determining that there are no late fees or

other charges due from debtors from and after November 18, 2003.  .

3.  Determine the proper debits from and credits to escrow account and the

balance therein. 

4.  Determine the correct principal amount of the loan.  

5.  Determine that the correct amount of interest due on the mortgage as of

July 1, 2004, is $0.00. 

6.  Determine that debtors were not behind in their mortgage payments

when the motion was served.    

7.  Determine that debtors were not behind in their post-petition mortgage

payments when the previous motion was served. 

8.  Deny the movant its attorneys fees and costs in this matter. 

9.  Forbid the movant from adding any fees or costs to the mortgage since

the date of the filing of the petition herein, including, but not limited to, fees and

costs for the bringing of the last motion to lift stay, and fees and costs for this

motion to lift the automatic stay.  

10 Requiring the movant to show in detail how it applied the $16,819.06

payment to the interest and principal of the mortgage, which payment the trustee

mailed it on October 22, 2003, and movant applied as of December 18, 2003.  



Response to Motion to Lift Stay.
Page 5

5

11.  Modify the automatic stay to allow the movant to mail debtors notice of

the annual adjustment of the interest rate, their escrow analysis, any fees or late

charges, and any past due notices sent in the ordinary course of business. 

12.  Requiring Saxon Mortgage to show proof to the debtors that it reports

the debtors as having made timely payments on the mortgage since the date of the

filing of the petition, and that the mortgage has been current since November 1,

2003.  

TESTIMONY

Pursuant to Local Rule 9013-2 (c), debtor states as follows:

In the event that testimony is required, debtor intends to call the following

witness:

a. George J. Klauser 
8615 154th Street W
Savage  MN  55378

George J. Klauser will testify in regard to all matters at issue and his

testimony is expected to last no more than thirty minutes of time

b. Lyn M. Klauser
8615 154th Street W
Savage  MN  55378
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Lynn M. Klauser will testify in regard to all matters at issue and her

testimony is expected to last no more than thirty minutes of time.

Dated: June 30, 2004 TAX AND BANKRUPTCY, PLC

By:     /e/ Kenneth E. Keate                                      
      Kenneth E. Keate
      Attorney for Debtors
      1102 Grand Avenue
      St. Paul, Minnesota  55105
      Telephone: (651) 224-5079
      Attorney I.D.:  54173       
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AFFIDAVIT OF GEORGE J. KLAUSER

I, George J. Klauser, the debtor herein, hereby state under penalty of perjury
as follows:

1. Since the filing of this petition, my wife and I have made all of our

mortgage payments so that the movant has received the payments before the late

fee date. 

2. Since the date of filing, we have received two notices (attached hereto

as Exhibits A-1 and A-2), telling us what our payments were to be.  We have paid

these amounts. (The circled amounts on the notices were added by me).  

3. After the service of the motion, I requested a "Verification of

Mortgage" from Saxon Mortgage, who is servicing the mortgage.  They responded

with what is attached hereto as Exhibit B.  The notes on exhibit B were added by

my attorney. The horizontal line shows the filing date. 

4. The analysis is very difficult to understand, but it appears to myself

and my attorney that the following happened: 
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a. Saxon charged fees to the mortgage balance in January of 2003, and

then credited them.    

b. We do not know what the $1,090.31 credited 4 times, charged 4 times,

credited 3 times, and then applied to escrow is.  

c. It appears that the $3,587.36 payment received on February 10, 2003, 

is our February, 2003, payment.  

d. My attorney has marked each notice of "Reg Payment" on the analysis. 

This shows that we made each regular payment in the amount which we were told

was due.  It also appears that our monthly payment went up, but there is no

indication that anyone ever told us that it went up. 

e. There are numerous small fees and credits which we cannot

understand and do not know why they were charged or credited. There is a $200

fee on October 8, 2003, and a $475.00 fee on September 27, 2003, which we do not

understand. We were never told to pay these. 

f. On December 18, 2003, the analysis shows the receipt of the trustee's

payment of $16,819.06, which the trustee mailed out on October 22, 2003.  (See

Exhibit C attached hereto, which is a printout of the Trustee's web site).  However,

Saxon did not reduce the principal amount of the mortgage at all, nor did it

"count" the receipt of three payments.  We cannot tell if any of this payment was

credited to the escrow account or not.   

g. The analysis does not "restart" again on the filing of the Chapter 13. 

It shows the post-petition payments received from us applying to the payments
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due pre-petition.  Yet, when the analysis shows the receipt of the trustee's

payment, it does not show that this is applied to any payment.  

h. Even though we were current on the mortgage, the analysis continues

to show late fees due of $160.44 per month. 

i. Assuming that the words "REG PAYMENT" mean a payment received

from us, in the correct amount due, we have made 19 "REG PAYMENT"s since we

filed the petition.  We made 10 monthly payments from February, 2003, to

November, 2003, inclusive, each in the amount of $3,587.36.  

j. We made 5 payments from December, 2003, through February, 2004,

inclusive, each in the amount of $3,807.34 each.  The extra two payments were

made pursuant to a motion to lift stay.  It appears that Saxon was wrong then, just

as they are now.  We were NOT behind at the time of the last motion. In fact, as of

December 18, 2003, we were current through the February, 2004, payment, and as

of March 1, 2004, we were current through the May 1, 2004 payment. 

k. It appears that once movant received the payment from the trustee,

and did not credit us with making up any back payments, nor did it reduce the

principal amount of the loan or apply any of the payment to the escrow account. 

Even though we were current, as a result of the misapplication of the payment

from the trustee, Saxon then called us in "default" at the time it made the last

motion.  In fact, we were not in default. 

l.  We made 4 payments from March, 2004, through June, 2004, inclusive,

each in the amount of $3,807.27 each.  These should have been credited to the

June, 2004, thorough August, 2004, payments. 






























